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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 
TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       ADDL. CJM, TEZPUR 

                                GR:  1580/14 

                                U/S 279/338/304A of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Krishna Daimary…………………ACCUSED 

Ld. Advocates: For Prosecution………Md. Hussain Ld.APP 

                           For Defence……..Sri Pramod Ch. Sarma, Ld. Advocate. 

Evidence Recorded on: 13.5.16, 09.9.16, 17.3.17. 

Argument heard on: 26.4.17  

Judgment delivered on: 26.4.17 

                                            J U D G M E N T 

1. The prosecution’s case , in brief, is that, on 04.7.14, when Sri David 

Basumatary, who is the son of the informant, was coming from his 

house for playing, at about 9:30 AM, near Edenbari Hydro Project, one 

truck, bearing regd no. AS 12 E 9351, had hit him, on the road, causing 

grievous injury to him. He was brought to the hospital, but he had 

succumbed to his injuries. The accused, Sri Krishna Daimary , was 

driving the truck, in a rash and negligent manner. Hence, the case. 

2. The informant, Sri Akhil Basumatary, had lodged the FRI on 6.7.14, at 

Itakhola outpost. Accordingly, Sootea P.S Case no.72/14 u/s 

279/338/304A of IPC was registered. After investigation, the charge  

sheet was filed u/s 279/338/304A of IPC.  
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3. After furnishing of copies of relevant materials to the accused, the 

particulars of the offences u/s 279/338/304A of IPC were explained to 

the accused, to which he pleaded not guilty and claimed to be tried. 

4. The prosecution had examined 8 witnesses. After the closure of the 

prosecution’s evidence, the accused was examined u/s 313 of IPC, 

where he had denied commission of any offence. The defence side 

adduced no evidence. Heard arguments. 

 POINTS FOR DETERMINATION: 

a) Whether the accused had driven the truck, AS-12E 9351 on 04.7.14, at 

about 09:30 AM, on a public way, in a rash or negligent manner, as to 

endanger human life or to be likely to cause hurt or injury to any other 

person? 

b) Whether the accused had caused grievous hurt to Sri David Basumatary 

by hitting Sri David Basumatary, by driving the truck, on a public road, 

near Hydro project at Edenbari, on 04.7.14, at about 09:30 AM, in a 

rash or negligent manner, as to endanger human life and personal 

safety to others? 

c) Whether the accused, had caused death of Sri David Basumatary not 

amounting to culpable homicide, by dashing the truck against Sri David 

Basumatary by driving the said truck, on public way, on 04.7.14 at 

about 9:30 AM, in a rash or negligent manner? 

 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Sri Akhil Basumatary, in his examination in chief has stated that 

the incident had taken place two years ago, on national highway-52, 

near govt. project, at about 9 AM. He stated that he was in his house at 

the time of the incident. He stated that his son had gone out to play, 

but a dumper truck had hit him. As the result, his son had sustained 
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grievous injury, who was taken to the Tezpur Civil Hospital, where he 

had died on the same day. Ext 1 is his ejahar and Ext 1(1) is his 

signature. Ext 2 is the inquest report and Ext 2(1) is his signature. 

6. In his cross examination, he has stated that he does not know how and 

when the incident had taken place.  

7. PW2, Smti Fabani Basumatary, in her examination in chief has stated 

that the informant is her husband. She stated that she was present in a 

Mahila meeting, at the time of the incident. She stated that her son had 

gone out for playing, where he had met with an accident on public way, 

near a project. He was being hit by a dumper truck. Her son had died 

on that day itself.  

8. In her cross examination, she stated that she had not seen the incident, 

and does not know for whose fault, the incident had taken place. 

9. PW3, Smti Pramila Brahma, in her examination in chief has stated that 

she knows the informant, but does not recognise the accused. She 

stated that she was cooking food at the time of the incident. She had 

reached the place of occurrence, after the dumper truck had hit the 

boy. She had seen the boy being taken to the hospital. She had heard 

that the boy had died.   

10. The defense has declined to cross examine her. 

11. PW4, Dr. Ranjan Kr. Das, who had done the post mortem examination 

over the dead body of David Basumatary, has stated in his evidence 

that he had conducted the examination on 4.7.14, and found the 

injuries ante mortem, and in his opinion, the cause of death was shock 

and hemorrhage caused by injuries sustained. Ext 2 is the PM report 

and Ext 2(1) is his signature.  

12. The defense has declined to cross examine him. 

13. PW5, Sri Khagen Gayari, in his evidence has stated that he was in the 

Dalhousie center at the time of the incident. The incident had taken 
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place on public way, near Dalhousie center. He stated that he had not 

seen the incident.  

14. In his cross examination, he has stated that he does not know for 

whose fault, the incident had occurred.  

15. PW6, Sri Sabin Narzary, in his evidence has stated that he was in the 

Dalhousie center at the time of the incident. He had heard about a 

motor accident. He stated that he had not seen the incident. He does 

not know how the incident had taken place. The police had seized the 

vehicle and its documents. Ext 3 is the seizure list and Ext 3(1) is his 

signature.  

16. In his cross examination, he has stated that he has not seen what was 

written in the paper.  

17. PW7, Sri Lakhan Tati and PW8, Sri Jewel Samad, are seizure witnesses, 

and they had stated in their depositions that they had not seen the 

incident. PW7 has stated that he does not know about the incident. 

PW8 has stated that he was in his duty at the time of the incident. They 

have stated that Ext 3(2) and Ext 3(3) are their respective signatures.  

 

APPRECIATION OF EVIDENCE: 

 

18. The prosecution has brought charges against the accused under three 

offences, i.e u/s 279/338/304A of IPC. In each of the following three 

offences: u/s 279/338/304A of IPC, there is one common and basic 

element, which is essential to be proved, in order to bring home the 

said charges. The  common element is criminal rashness or criminal 

negligence. 

19. Let me, first, analyse, whether it is proved, beyond reasonable doubt, 

that the accused had driven the truck, in a rash or negligent manner. 
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20. On a bare perusal of the testimonies of PWs, it is clear that none of 

them had seen the incident. The informant, who is the father of the 

deceased, was in his house at the time of the incident, and does not 

know how the incident had taken place. Likewise, PW2, has stated that 

she had not seen the incident. PW3, who was cooking food in her 

house, came to the place of occurrence, after the incident had occurred. 

PW5 to PW8 are merely reported witnesses, and have not seen the 

incident. Further, none of them had stated that the accused was driving 

the vehicle in a rash and negligent manner. Furthermore, no one could 

recognise the accused.  

21. The fact of death of David Basumatary has not been denied by the 

defense. But the evidence on record, does not prove that the accused 

was driving the truck in a rash and negligent manner.  

22. Thus, the basic ingredient of the offence u/s 279/338/304A of IPC, i.e 

rash or negligent driving is not fulfilled. 

23. In the light of the above, I am of the view that the prosecution has 

failed to prove the guilt of the accused, Sri Krishna Daimary u/s 

279/338/304A of IPC, beyond reasonable doubt. The accused is 

acquitted from the charge u/s 279/338/304A of IPC, and is set at liberty 

forthwith.  

24. The judgment is pronounced in the open court on this 26th of April , 

2017. The judgment is prepared under my hand and seal of this Court . 

25.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     ADDL. CJM, TEZPUR 
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                                ANNEXURE 

LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION 

EXT.1:  FIR 

EXT 2: POST MORTEM REPORT 

EXT 3: SEZIURE LIST 

 

                                      ADDL CJM, TEZPUR 

 

 


